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IL STATEMENT OF THE CASE
A.

Nature of the Case
This is an appeal from the district com1's order on the state's request for "restitution,"

which ruled that the "Order and Judgment" requiring Mr. Johnson to "be responsible for the cost
of trial transcript preparation in the amount of $4,632.50" remained in effect notwithstanding this
Court's opinion vacating Mr. David Johnson's judgment of conviction. This is also an appeal
from the district court's order denying Mr. Johnson's motion to correct an illegal judgment,
which similarly determined that the Order and Judgment remained in effect notwithstanding Mr.
Johnson's successful appeal.

B.

Factual Summary and General Course of Proceedings
On October 6, 2006, Mr. Johnson was convicted following a jury trial. C.R. (33691) 1 p.

343-47; see also State v. Johnson, 148 Jdaho 664,227 P.3d 918 (2010). Mr. Johnson appealed
and requested the services of the State Appellate Public Defender ("SAPD"). C.R. (33691) p.
359. The district court appointed the SAPD and ordered that the necessary transcripts be
prepared at county expense pursuant to I.C. § 18-963. Id. at p. 363. However, following an
evidentiary hearing to determine Mr. Johnson's ability to pay for counsel and other expenses
associated with the appeal, the district court entered an "Order and Judgment" indicating Mr.
Johnson would "be responsible for the cost of trial transcript preparation in the amount of
$4,632.50." Id. at p. 374. The district court ruled that Mr. Johnson was required to pay $500
prior to the transcript's preparation and to reimburse the county for the remainder. Id. The
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The Court has associated the appellate record in Mr. Johnson's appeal from his
judgment of conviction (Docket Number 33691) with the instant appeal. Citations to the records
arc thus accompanied with the respective Docket Number.

district comi thus entered judgment on behalf of the county for the identified costs. Id.
On February 1, 2010, the Idaho Supreme Court issued an opinion vacating Mr. Johnson's
conviction due to the district court's erroneous admission of evidence under I.R.E. 404(6) and
remanded for further proceedings. Johnson, 148 Idaho at 671,227 P.3d at 925. Mr. Johnson was
2011, the state filed a "Points of Authority:

found guilty following re-trial. On November
Restitution" in which it alleged:

The appeal of the conviction was filed by the defendant and proceeded,
with the case eventually being remanded. The costs associated with preparation
of the transcript and the legal representation by the public defender are solely
based upon the fact that the defendant sought to appeal the convictions, and the
restitution ordered in the Order and Judgment was directly related to the appeal.
Further, during the appeal process, the defendant was aware of the Order and
Judgment and the amounts listed within, and at no time during this process did he
file an objection to paying restitution as ordered by [the district court].
C.R. (39762) Vol. 1, p. 8. The state thus asked the district court to "order the defendant to pay
restitution in the amount of $4,962.50 ... pursuant to the Order and Judgment entered November
21, 2006.'' Id. at p. 9. Mr. Johnson objected arguing that the Order and Judgment was rendered
null and void when the Supreme Court vacated the judgment of conviction. Tr. (39762) Vol. 3,
p. 5, ln. 1-4. Mr. Johnson also indicated that he should not be required to pay the costs of
transcripts were he prevailed on appeal and that in any event, it was inappropriate to order such
reimbursement as restitution following the second trial. Id. at p. 5, ln. 8 to p. 6, ln. 10.
On January 26, 2012, the district corni ruled:
As set forth above, judgment against the Defendant for the reimbursement of
appeal costs to Minidoka County was entered on November 21, 2006. The
Defendant never appealed from the Order and Judgment. The Idaho Supreme
Court did not reverse the Order and Judgment incident to vacating the Defendant's
July 2006 conviction. See State v. Johnson, 148 Idaho 664,
P.3d 918 (2010),
The Defendant's successfol criminal appeal did not nullify the court's Order and
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Judgment requiring him to pay cost associated with his appeal. See State v.
Peterson, 113 Idaho 554,556. 746 P.2d 1013, 1015 (1987). Judgment having
already been entered in this regard, the State's request for a new order is denied.
C.R. (39762) Vol. 1, p. 17. Mr. Johnson appealed from this order. Id. at 21-22.
On January 31, 2012, Mr. Johnson file a motion to correct an illegal
judgment under I.C.R. 35. C.R. (39762) Vol. 2, p. 1-8. Mr. Johnson argued that
the judgment was illegal in that the underlying judgment of conviction had been
voided and thus, that there was no valid conviction on which to base a restitution
order. Id. at p. 1-2. The district court denied the motion and Mr. Johnson
appealed. Id. at p. 16-20.

III. ISSUES PRESENTED ON APPEAL
Did the district court err in ruling the Order and Judgment concerning appellate costs
remained in effect notwithstanding this Court's opinion vacating Mr. Johnson's judgment of
conviction and in denying Mr. Johnson's motion to correct an illegal judgment?

IV. ARGUMENT
In Vacating Mr. Johnson's Judgment of Conviction and Sentence, this Court Nullified the
Order and Judgment Concerning Appellate Costs
Idaho Criminal Rule 35 allows a trial court to correct an illegal sentence at any time and
whether a sentence is illegal or was imposed in an illegal manner is a question of law, over which
this Court exercises free review. State v. Clements, 148 Idaho 82, 84,218 P.3d 1143, 1145
(2009). An equitable principle of restitution may be applied in a criminal action when an
executed judgment imposing a fine is vacated or reversed on appeal. State v. Walker, 126 Idaho
508,511,887 P.2d 53, 56 (Ct. App. 1994). Thus, upon reversal of a judgment of conviction, the
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trial court has jurisdiction to entertain a motion to return money paid as fines, rcsl itution and fees
'·as pat1 of its inherent power to correct the effects of its own wrongdoing and restore the
petitioner to the status quo ante." Cooper v. Gordon, 389 So.2d 318, 319 (fla. Dist. Ct App.
1980).
Here, the district court's erroneous evidentiary ruling required Mr. Johnson to appeal. He
was then ordered to reimburse the county for preparation of transcripts in conjunction with his
request for the SAPD's services. However, when this Court vacated the underlying conviction,
all orders ancillary to the judgment of conviction, including the order that Mr. Johnson reimburse
the county for the transcript, were nullified. Accordingly, the district court erred in ruling that
the order remained in effect and in denying Mr. Johnson's motion to correct an illegal judgment.
In Walker, the district court ordered that the defendant be reimbursed for the costs of
probation supervision fees he paid before his conviction was reversed on appeal. In reversing,
the Court of Appeals noted that probation is not dependent on a judgment of conviction and that
the defendant had been receiving the beneficial effect of supervised probation during the period
ohime his case was on appeal. Walker, 126 Idaho at 512, 887 P.2d at 57.
Unlike Walker's probation, the order requiring Mr. Johnson to reimburse appeal costs
was subsidiary to and dependent on the underlying judgment of conviction, which was vacated.
Further, the equitable principles of restitution discussed in Walker apply 1-vhere it was the district
court's erroneous ruling that necessitated the appeal and the creation of the transcript. Thus,
while Mr. Johnson arguably received the benefit of the service (the transcript), the need for that
transcript was caused by the trial court's ruling rather than Mr. Johnson's need for rehabilitation.
In concluding the Order and Judgment remained in effect, the district court noted that
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unlike a civil appeal, no rule or statute authorizes an award of costs to the prevailing party in a
criminal appeal. ,','ee State v. Thompson, 119 Idaho 67, 70,803 P.2d 973,976 (1989); State v.
Peterson, 113 Idaho 554,556, 746 P.2d 1013, 1015 (Ct. App. 1987). Herc, however, the
question is not whether Mr. Johnson should have been awarded costs on appeal as the prevailing
party. Rather, the question is whether the order requiring that he reimburse the county for the
transcript remained in effect despite the fact that the underlying judgment of conviction was
vacated.
The Order and .Judgment requiring Mr. Johnson to reimburse the county for the cost of
the transcript was nullified when the underlying judgment of conviction was vacated.
Accordingly, the district court erred in ruling that the order remained in effect and in denying Mr.
Johnson's motion to correct an illegal judgment.

V. CONCLUSION

Mr. Johnson respectfully asks that this Court reverse the district court's order indicating
the Order and Judgment remained in effect and the order denying his motion to conect an illegal
judgment.
Respectfully submitted this

50

day of November, 2012.

5

CERTIFICATE OF SERVICE
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